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2005 Assembly Bill 885 — Equal Access to Consumer Protection
Assistance re: for New Home Construction
Testimony of State Representative Sheryl K. Albers
Assembly Committee on Committee on Housing

B January 12, 2006

Thank you, Chairman Wieckert, for the opportunity to discuss AB 885.

Under current law Chapter 100.20 enacted in 1927, the Department of
Agriculture, Trade and Consumer Protection (DATCP) has authority to
investigate complaints regarding “Home Improvement Practices.”
DATCP 110.01(2) specifically excludes new home construction, so to
date, the agency limits investigations to remodeling projects,
additions, and other improvements to an existing home; generally
speaking, it appears the rule was intended to assist only those
homeowners who are contracting improvement services from a third
party. Back when the law was enacted and the rule came into being,
the vast majority of new homes were. being constructed by a general
contractor who was responsible for hiring all subcontractors. The law
presumed that the general contractor was knowledgeable about
negotiating contracts and use of “change orders” and that they were
knowledgeable as to building codes and requirements. Furthermore,
most general contractors who have made building homes or other
facilities their livelihood, recognize the importance of having a solid
reputation. They know what materials shouldn’t be used, though on
the markets, typically avoid shoddy workmanship, and understand
the importance of adhering to all building codes. They also know that
unreasonable delays, and other unacceptable work product, will
tarnish their reputation.




Today however, the landscape has changed, in that individual
property owners are opting to become the “general contractor” for
doing so, they can do much of the work themselves. Other work to be
performed is then sub-contracted. Unfortunately, this is where
problems typically arise, yet DATCP intervention is currently
unavailable.

~ Allow me to briefly provide the circumstances which generated the
idea for a change in the law. An owner of a firm which manufactures
Insulating Concrete Forms (ICFS), Blake Pace, upon desiring to
construct a new home for his own family, contracted the services of a
person who portrayed himself as having familiarity with ICF-
construction.  After the concrete had cured, though the walls
constructed by the “sub-contractor” ieaned the sub refused to redo
them. In fact this subcontractor, having performed similar
unacceptable work elsewhere in the state for others, unbeknownst to
Mr. Pace, had financial problems when he took on Pace’s project.
Ultimately, the sub filed bankruptcy. Mr. Pace filed a complaint with
DATCP. DATCP informed Mr. Pace, they had no authority to intervene
given this was a new home construction project. To add insult to
injury, Mr. Pace learned upon contacting an attorney, that laws
regarding “double damages” that are available under current law to
persons who ~contract. home improvement services were not-
applicable. Given the circumstances, his attorney advised that
pursuing a judgment would produce nothing but paper and legal bills.
Pace removed the walls and debris at his own expense. The cost to
have the faulty walls removed and replaced -- $80,000.00! Had this
been a person who did not own the plant that produced part of the
product used (i.e. ICF blocks), the cost would have been significantly
higher.

In discussing the Pace’s circumstances with DATCP staff, | learned
that legislation was being worked on that would license all
contractors. Given the sheer number of contractors in the state, |
believed licensing was not feasible. However, | felt that some change
in the law was needed to keep all contractors honest. Most
contractors concerned about maintaining a good reputation are
insured; for they purchase bonds in an amount sufficient to address
their financial exposure based on current liabilities. A reputable
contractor will maintain separate accounts for each project
undertaken and a knowledgeable general contractor will require such



language in any signed contract. Unfortunately, many contractors and
subcontractors in the marketplace today are not adequately bonded,
and there are many who co-mingle project funds with the hope and a
prayer that the next project will come along to steer them clear of
financial disaster.

Marj Gabower is here today to share her story. Many of you know her
for she worked as a leg:slatwe staffer for over twenty five years. Her
dealings. with a contractor on an addition and re-roofing project were
unfortunate, even though the clty of Monona, where her residence is
located, by ordinance, requires bonding of contractors. In her
s;tuation, upon arriving at the building permlt office, the contractor
claimed to have forgotten the necessary insurance documents. City
‘staff ‘had a form to deal with that circumstance, which Marj felt
compelled to sign to avoid further delay. Her signature on the form
obligated her as the trustee of the pmperty, to assume all financial
responsibility, more specifically if worker injury should occur while
working on the project. Looking back on the situation she would not
have done so, knowing what she does today.

Because Ms. Gabower’s project was an addition, she had access to
the private right of action, afforded under 100. 18(11) (b) 2. And,
uitlmately, she obtained a _judgment, which prov:des no guarantee of
reimbursement of the $12,600 she provided as a down payment to her
contractor, who landed in jail at the point that the roof to her home
was exposed to the elements for the old shingles had just been
removed.

| believe that all consumers, whether they are the Marj Gabowers or
the Blake Paces of the state, deserve equal access to the “benefit of
the bargain” rule, that is contained in current law. This bill would
allow that law to encompass all persons involved in construction of a
new home,

Under my bill, a property’s owner/future homeowner that is acting as
the general contractor, entering into contracts with one or more third
parties to perform a “home improvement,” would have the same
benefits now afforded persons who hire a person or firm to perform a
home improvement services. The current, exclusion in ATCP rules
would be eliminated.



The beauty of allowing a private right of action is that contractors will
be adequately bonded due to the threat of double damages,
reasonable attorney fees, and pecuniary losses.

Even though some municipalities require proof of bonding before a
contractor may perform work within their jurisdiction, ordinances in
this regard do not consistently specify what amount of bonding is
required. Therefore, consumers are not, in all instances, protected.

| am opposed to licensing all contractors for the following reasons:

1) The state’s current fiscal situation does not allow for the
hiring of a ‘bevy of additional staff that would be needed to adequately
regulate “contractors” - to mclude hotline stafferslcompiaint
reviewers/attorneys/and investigators. My bill would resuit in only 5
additional staff — one for rule making, with the other positions being
investigators.

2) Any license fee initially specified would likely be insufficient
to cover costs, or higher than what most contractors would deem
reasonable if set to cover costs, given the magnitude of the
- complaints that would surface. If our goal is to have affordable
housing, having many contractors. available in the marketplace . is
good, for it provides competition. Double damages as proposed in
my bill, attempts to ensure that contractors in the marketplace act in
good faith. Licensing would surely increase the cost of all
construction projects, more so than my bill. To exacerbate the current
shortage of affordable housing would likely reduce the overall
number of home improvement projects undertaken annually, which
would means less growth in equalized value statewide.

3. Efficiency of the court system. My bill seeks the involvement
of DATCP to resolve complaints, by keeping new home construction
problems out of the court to the extent possible. Most cases brought
to court are resolved outside of court long before issues go to a jury.

| urge serious consideration of this proposal as an alternative to
licensing because it creates equity in the law for new homeowners --
which citizens deserve.

Thank you for your time. | will respond to questions you may have,
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Wisconsin Builders Association

Dedicated to Preserving and Promoting the American Dream

'Protecting'thé Hou_sizig Consumer
Summary of WBA™ Initiatives

The mission of the Wzsconsm Buﬁders Assocmtlonm is to provide for the creation and
preservation of safe, affordable, quality housing opportunities for the people of
Wisconsin. This is a summary of ongoing and recent initiatives protecting the 24,000
families that buy'a new home in Wisconsin each year.

-Over the: past four years, WBA™ has supported 1egxslatxon to protect housing
* consumersin a vanety of ways, mcluding

. -Requzrmg all new homes to be mspecteci

° }’rowdmg education for builders

. Providing home bnyer education for consumers

. Establishing a clear process for resolving disputes between huﬂders and
consumers
Mandating continuing education for the construction industry
Giving Commerce the power to suspend or revoke a contractor’s
certification
s Improving the enforcement of ex:astmg buﬂdmg code and contractor

certification laws

- "I‘hrough these initiatives, the mdustry 18 canumttmg tens of thousands of man-hours

and over $16 million annually to protect our customers.

Inspection

In 2003 the Wisconsin Builders Association ™ championed a state law requiring all
new homes to be inspected by a state-licensed building expert during construction, even
though this law will subject builders to additional costs (approximately $600 per
home), delays, and red tape. Prior to the passage of this law, consumers buying a home
in a rural area had no assurance, other than the builders’ good name, that the home met
the state’s standards for safety and durability.

Statewide building inspection costs the industry, conservatively, approximately $14.4
million each year.

Education

The Wisconsin Builders Association™ fought for legislation that requires a portion of
every building permit fee to go toward education. Each year, the law now requires
$200,000 to be dedicated to builder education, and $600,000 to be dedicated to new
home buyer education. In addition, WBA™, industry sponsors, and local affiliated
associations will match or exceed this amount.

4868 High Crossing Boulevard » Madison, Wisconsin 53704-7403
(608) 242-5151 « (800) 362-9066 « Fax (608) 242-5150
www.wisbuild.org



The industry is investing more than $1.6 million annually to make sure that builders are
aware of the latest building regulation changes and innovations, and, more importantly,
assuring that customers understand the process and understand their rights.

Conflict resolution

The Wisconsin Builders Association™ is working with Legislators to establish a new
path for problem solving between builders and customers. LRB 3973/SB448 lays out a
process that builders and consumers can follow to resolve disputes. The law is
patterned after notice and right to cure laws that have dramatically reduced the time and
legal costs of resolving construction disputes in two dozen other states.

And more

Between 2004 and 2003, leaders of the Wisconsin Builders Association™ analyzed
contractor licensing laws from every state and Canadian province. The result of that
review is Iegisiatlon (LRB 3739) requmng all builders and remodelors in Wisconsin to
take a minimam number of continuing education courses. It gives the State Department
of Commerce the authority to revoke the certification of any contractor who fails to
build to the state’s safety regulations, or who commits a crime relating to building. The
legislation also puts new emphasis on enforcement, by holding building inspectors
responsible for allowing an un-certified contractor to obtain a building permit.

Consumer protection is a fundamental part of our mission, and an ongoing element of
our public policy agenda. This is a complex issue with many causes and solutions.
Therefore we oppose “simple” solutions that may look good on paper, but in the long
run will not help consumers.
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" president-Elect Summary of Concerns
- Fraok Madden AB 885
 : " Freasurer’
B hyhien While we acknowledge that there’s work to be done on consumer protection for new home
e buyers, the Wisconsin Builders Association™ opposes AB 885. It is a simplistic answer to a
“Jasan Stoen complex group of issues. The rules that will result from this bill will be cumbersome, costly,
Ossea and ultimately will cost consumers more than the benefits conferred. Here is an abbreviated list
“Past President of concerns:
Mike Lotto )
S o e . Cost. DATCP csﬁmates AB 885 will cost $110,000 to develop and $250,000 per
‘Associate Senjor .
- year to administer. Tt will require four new permanent state employees. A source of

_ funds is not provided. ‘This fiscal estimate is probably 100 low because it is based
| Associate Advisor to only on single-family construction. In addition to single-family, AB 885 applies to
e e “noncommercial” construction. It is not clear what additional types of construction
“La Crosse fall under that category.
.. Area . Cumbersome. ATCP 110 is DATCP’s regulation that covers residential
Vice Presideats remodeling. While the department is quite proud of ATCP 1190, it imposes
. 2002-2005 significant paperwork requirements on both remodelors and customers.
oy Campester . Too narrow. If ATCP 110 is any indication, DATCP will focus the rules drafted
o under AB 885 on paperwork requirements, ignoring on-site quality issues,
Mike Marthaler
' Eau Claire consumer educatlon, buﬂder education, and proper huﬂdmg inspection and
L i Kinpa o enforcement. .
Mitwaukes . The wrong agency. Residential and commerc1a1 construcﬁon is regulated
Kevin Pitts primarily by the department of Commerce. Commerce already certifies residential
Green Bay contractors, licenses various subcontractors, writes the building codes, licenses and
" 3003.2006 oversees building inspectors, conducts building plan reviews, and provides
- Bob Satow contractor education. Bringing a different agency into this mix will only increase
Janesville |
bureancracy and add confusion.
' i‘:ﬁiﬁiﬁ”“ . Lack of experience. DATCP’s regulatory experience is limited to residential
e Meyer remodeling. It has limited knowledge of new single-family residential construction.
Racine . A distraction. The housing industry is pursuing two significant consumer
Dave Kautza legislation changes along with three statewide builder and consumer education
Antigo initiatives. Because AB 885 gives DATCP such broad authority, WBA would have
Jim Selting to set these initiatives aside during the development of the new rules. Instead of
Eau Clsire protecting and educating builders and consumers, we would spend two years
2004-2007 negotiating with DATCP over paperwork.
g;ﬁ:a tgemn . Punishment, not solutions. Our single greatest concern with AB 885 is that it
places the focus on punishing builders, rather than solving problems. The bill does
Greg Schacffer nothing to improve the knowledge or skills of builders. It does nothing to improve
enforcement of existing laws, so that uncertified builders canmot build a home in
e the first place.
Lot . In conclusion, AB 885 does not do enough to protect consumers making the

Iargest financial commitment of their lives,
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